United States Department of Agriculture

ONRCS

Natural Resources Conservation Service
P.O. Box 1458
Bismarck, ND 58502-1458

April 8, 2004

Dennis Fewless, Director

Division of Water Quality

North Dakota Department of Health
PO Box 5520

Bismarck, NID 58506-5520

Dear Mr. Fewless:

The Natural Resources Conservation Service (NRCS) is providing written comments on the
proposed rule revisions relating to animal feeding operations. The majority of these comments
were shared with you and Mr. David Glatt during our meeting on March 29, 2004.

[ want to compliment the North Dakota Department of Health (NDDH) on the readability of the
“Dralt Rules™ and the North Dakota Livestock Program Design Manual. Both documents are
well organized and cross referenced. Considerable effort has been made to make both of the
documents usecr-friendly.

NRCS has concemns regarding several of the requirements proposed in the Design Manual, The
first item is i Section 3.2.5 which requires that design plans shall be stamped by an engineer
registered in North Dakota. We have no doubt that the planning of water pollution control
structures constitutes the “Practice of engineering and practice of professional engincering” as
regulated by North Dakota Century Code (NDCC) Chapter 43-19.1. As stated in NDCC 43-
19.1-31, it is the duty of all dully constituted ofTicers of the state, and of all political subdivisions
thereof, to enforce the provisions of this chapter.

By placing the requiremient on design plans that they be stamped by an engineer registered in
North Dakota, NDDH has shified the burden of registration compliance from NDDH to the
permit applicant. This has serious ramilications on the technical assistance delivery system
provided by the NRCS staft. We use the scrvices of engineers who have been determined to be
competent to carry out the delivery of our technical assistance on animal [eeding operations. In
some Instances, those cngineers are not registered in the State of North Dakota. By placing the
regisiration requirement in the permilting process, your agency will significantly reduce the
ability of our agency to assist our program participants in addressing the permiiting process for
animal feeding operations.

Attached 1s a copy of correspondence, subject titled, “Exemption of Federal Engineers from
State Registration”, from attorneys for USDA to the Department of Professional Regulation,
Florida, dated February 1993, referring to Johnson v. Maryland, 245 US 51. This case “stands
for the proposition that States cannot question the qualifications of federal employees that have
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been selected by the federal government to carry oul programs created by Congress.” We
present this as background information on the issue of exemption of federal engineers [rom stale
tegistration requirements. We would be glad to meet with you and representatives of the North
Dakota Board of Registration for Professional Engineers and Land Surveyors to help clarify the
issue of exemption for NRCS engineers. Wesley Wiedenmeyer, State Conservation Engineer,
has met with members of the Board on numerous occasions discussing our engineering job
approval process.

Section 4.3.2 establishes minimum requirements for advancing soil borings for site assessments.
The minimum depth of 25 feet for bore holes and a method of boring that retrieves a relatively
undisturbed sample cannot be achieved with any of the [ield equipment currently used by NRCS
in North Dakota to perform site investigations. The proposed requirements will necessitate the
use of private drilling contractors to obtain the soils information. The costs to complete this
effort are additional costs. Considering NRCS current and future ycar budgets, our ability to
cover these additional costs may be limited or non-existent.

The third paragraph in Section 4.3.2 indicates that all soil borings shall be completed and
abandoned according to the requirements in NDAC Chapter 33-18-20 (Ground Water
Monitoring Well Construction Requirements). This statement is misleading as borcholes
advanced above an aquifer for the purpose of determining local strati graphy are excluded [rom
these provisions. Perhaps this paragraph could be rewritten to clarify that only those holes that
extend below the surface of an aquifer are to be abandoned in compliance with NDAC Chapter
33-18-02 (not 33-18-20, as shown in the drafl).

Section 5.3.1 establishes a minimum of two fect of frceboard on ponds where the fongest length
of surface waler is 300 feet or more. This additional foot of frecboard requirement seems
excessive and will add considerable cost to a significant perceniage of ponds constructed to
control runoff from feedlots. The cost of a pond cover, which would be required instead ol the
additional frecboard, would also be cxcessive. NRCS standards have required a minimum of one
foot of freeboard on these types of installations for many years. We are unaware of any
problems associated with this method of design.

Section 5.3.4 cstablishes some moisture requirements for compacted clay liners. Permeability
tends to decrease with moisture content. ' We have used construction specilications that required
an optimum plus moisture percentage and not cstablished a top range for the moisture percentage
as long as the density can be achieved.

Section 5.3.5 details the testing requirements for constructed clay liners. There seems to be
significant disparity in the levels of testing when comparing the number of tests required for
compaction and density versus laboratory testing for permeability. On a typical pond the
requirement for four tests for each lift placed and testing on at least two sidewalls (assume the
requitements arc the same, one per each 1ift) would require 24 densitly and moisture tests to be
completed. This method of testing would also require the testing firm to be present throughout
the placement of the liner as tests would necd to be taken as the liner is constructed or
excavations into the liner would be needed to expose covered layers.
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The testing for permeability only requires one tube per acre of pond surface arca or a minimum
of two per pond. This provides guality control on two samples rather than the 24 required by the
density and moisture testing. This testing will also be done when the liner is completely placed
and no changes in compaction methods or moisture control are possible to correct the m-place
density. '

Seetions 5.3.7 and 5.3.8.2 both requirc laboratory testing of soil classified as CL or CH to verify
in-situ soils below manure storage ponds and runoff ponds. The qualifications of the individual
conducting the investigation should be adequate 1o preclude the need for laboratory testing Lo
determine the unified classification or permeability of the materials when these sites are located
in a non-sensitive ground water area. Tt would also be difficult to determine when samples for
these laboratory tests are required to be taken as most ponds are not designed before the on-gite
soil testing is conducted. So pond depth, pond yolumes, cte, have not been calculated. These
sections also reiferate the requirement of design under the supervision of a registered
professional engineer.

NRCS has worked with the North Dakota Department of Health for many years in providing
assistance to producers who have animal feeding operations. Qur combined cfforts have greatly
reduced the negative impacts to the environment that are sometimes caused by these operations.
The concernis we have listed are based on the resources that will be required to comply with the
draft rules whether these expenscs are incurred by our agency or the producer. We understand
that documentation of the planning and design of an animal fecding operation is required Lo
assure the public that the environment 1s protecied.

If you have any questions pertaining to our comments, please contact Wesley Wiedenmeyer,
State Conservation Engineer, at (701) 530-2080.

Sincerely,

{1 R. FLORES

State Conservalionist

Attachment
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