MEMORANDUM

TO: City and Consulting Engineers

FROM: Jeffrey C. Hauge, P.E. David J. Bruschwein, P.E.
CWSRF Program Manager DWSRF Program Manager
Division of Municipal Facilities Division of Municipal Facilities

RE: Clean Water and Drinking Water State Revolving Fund (SRF) American

Recovery and Reinvestment Act (ARRA) Projects

DATE: May 29, 2009

The required federal language to be included in specifications for American Recovery and
Reinvestment Act (ARRA) SRF projects. Effective immediately, the enclosed documents must
be used for all ARRA SRF projects. These are to be in addition to federal language already
required for the traditional SRF program.

Following is a list of the enclosed documents and a brief explanation of their applicability and
use:

1. Wage Rate Requirements

The following section shall be included in the SRF Requirements section of the project
specifications for all projects receiving ARRA funding. The appropriate wage
determination, which can be found at http://www.dol.gov/esa/WHD/contracts/dbra.htm,
shall follow this section in the bid package.

2. Buy American Requirements

These pages shall be included and discuss the responsibility of the contractor to certify to
the recipient of the ARRA funding that all of the iron, steel, and other manufactured
goods used as construction material in the project are produced or manufactured in the
United States.

3. General Guidelines for Emblem and Logo Applications

Projects funded by the American Recovery and Reinvestment Act (ARRA) will bear a
newly-designed emblem. The emblem is a symbol of President Obama’s commitment to
the American People to invest their tax dollars wisely to put Americans back to work.

The purpose of this document is to provide general guidelines and specifications for
using the ARRA emblem and corresponding logomark.


http://www.dol.gov/esa/WHD/contracts/dbra.htm

WAGE RATE REQUIREMENTS

Wage Rate Requirements under Section 1606 of the American Recovery and
Reinvestment Act of 20009.

Preamble

Section1606 of the Recovery Act requires that all laborers and mechanics employed by
contractors and subcontractors on projects funded directly by or assisted in whole or in
part by and through the Federal Government pursuant to the Recovery Act shall be paid
wages at rates not less than those prevailing on projects of a character similar in the
locality as determined by the Secretary of Labor in accordance with subchapter 1V of
chapter 31 of title 40, United States Code.

Pursuant to Reorganization Plan No. 14 and the Copeland Act, 40 U.S.C. 3145, the
Department of Labor has issued regulations at 29 CFR Parts 1, 3, and 5 to implement the
Davis-Bacon and related Acts. Regulations in 29 CFR 5.5 instruct agencies concerning
application of the standard Davis-Bacon contract clauses set forth in that section. Federal
agencies providing grants, cooperative agreements, and loans under the Recovery Act
shall ensure that the standard Davis-Bacon contract clauses found in 29 CFR 5.5(a) are
incorporated in any resultant covered contracts that are in excess of $2,000 for
construction, alteration or repair (including painting and decorating).

For additional guidance on the wage rate requirements of section 1606, contact your
awarding agency. Recipients of grants, cooperative agreements and loans should direct
their initial inquiries concerning the application of Davis-Bacon requirements to a
particular federally assisted project to the Federal agency funding the project. The
Secretary of Labor retains final coverage authority under Reorganization Plan Number
14,

Wage Rate Requirements under Section 1606 of the Recovery Act.

(a) The Recipient and/or subrecipient(s) shall insert in full in any contract in excess of
$2,000 which is entered into for the actual construction, alteration and/or repair,
including painting and decorating, of a public building or public work, or building or
work financed in whole or part from Federal funds in accordance with guarantees of a
Federal agency or financed from funds obtained by pledge of any contract of a Federal
agency to make a loan, grant or annual contribution (except where a different meaning is
expressly indicated), and which is subject to the labor standards provisions of any of the
acts listed in § 5.1, the following clauses:

(1) Minimum wages.

()AIl laborers and mechanics employed or working upon the site of the work (or under
the United States Housing Act 1937 or under Housing Act of 1949 in the construction or
development of the project), will be paid unconditionally and not less often than once a



week, and without subsequent deduction or rebate of any account (except such payroll
deductions as are permitted by regulations issued by the Secretary of Labor under
Copeland Act (29 CFR part 3)), the full amount of wages and bona fide fringe benefits
(or cash equivalent thereof) due at time of payment computed at rates not less than those
contained in the wage determination of the Secretary of Labor which is attached hereto
and made a part hereof, regardless of any contractual relationship which may be alleged
to exist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under
section 1(b)(2) of the Davis —Bacon Act on behalf of laborers or mechanics are
considered wages paid to such laborers or mechanics, subject to the provisions of
paragraph (a)(1)(iv) of this section; also, regular contributions made or costs incurred for
more than a weekly period (but not less often than quarterly) under plans, funds, or
programs which cover the particular weekly period, are deemed to be constructively
made or incurred during such weekly period. Such laborers and mechanics shall be paid
the appropriate wage rate and fringe benefits on the wage determination for the
classification of work actually preformed, without regard to skill, except as provided in
85.5(a)(4). Laborers or mechanics performing work in more than one classification may
be compensated at the rate specified for each classification for the time actually worked
therein: Provided, That the employer’s payroll records accurately set forth the time spent
in each classification in which work is preformed. The wage determination (including
any additional classification and wage rate conformed under paragraph (a)(1)(ii) of this
section) and the subcontractors at the site of work in a prominent and accessible place
where it can be easily seen by the workers.

Recipients may obtain wage determinations from the U.S. Department of Labor’s web
site, www.wdol.gov.

(ii)(A) The recipient, on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which is
to be employed under contract shall be classified in conformance with the wage
determination. The EPA award official shall approve an additional classification and
wage rate and fringe befits therefore only when the following criteria have been met:

(1) The work to be preformed by classification requested is not preformed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the recipient agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the recipient to the EPA award official. The award


http://www.wdol.gov/

official will transmit the report, to the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of Labor, Washington, DC
20210. The Administrator, or an authorized representative, will approve, modify, or
disapprove every additional classification action within 30 days of receipt and so advise
the award official or will notify the award official within the 30-day period that additional
time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the recipient do not agree on the proposed
classification and wage rate (including the amount designated for fringe benefits, where
appropriate), the award official shall refer the questions, including the views of all
interested parties and the recommendation of the award official, to the Administrator for
determination. The Administrator, or an authorized representative, will issue a
determination within 30 days of receipt and so advise the contracting officer or will
notify the contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing
work in the classification under this contract from the first day on which work is
performed in the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the
contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program, Provided, That the Secretary of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the contractor to set aside in a separate account assets for
the meeting of obligations under the plan or program.

(2) Withholding. The (recipient) shall upon its own action or upon written request of an
authorized representative of the Department of Labor withhold or cause to be withheld
from the contractor under this contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing
wage requirements, which is held by the same prime contractor, so much of the accrued
payments or advances as may be considered necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the contractor or any
subcontractor the full amount of wages required by the contract. In the event of failure to
pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or
working on the site of the work (or under the United States Housing Act of 1937 or under
the Housing Act of 1949 in the construction or development of the project), all or part of
the wages required by the contract, the (Agency) may, after written notice to the



contractor, sponsor, applicant, or owner, take such action as may be necessary to cause
the suspension of any further payment, advance, or guarantee of funds until such
violations have ceased.

(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be maintained by the contractor during
the course of the work and preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work (or under the United States Housing Act of
1937, or under the Housing Act of 1949, in the construction or development of the
project). Such records shall contain the name, address, and social security number of each
such worker, his or her correct classification, hourly rates of wages paid (including rates
of contributions or costs anticipated for bona fide fringe benefits or cash equivalents
thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and
weekly number of hours worked, deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or
mechanic include the amount of any costs reasonably anticipated in providing benefits
under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the
contractor shall maintain records which show that the commitment to provide such
benefits is enforceable, that the plan or program is financially responsible, and that the
plan or program has been communicated in writing to the laborers or mechanics affected,
and records which show the costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and certification
of trainee programs, the registration of the apprentices and trainees, and the ratios and
wage rates prescribed in the applicable programs.

(i1)(A) The contractor shall submit weekly for each week in which any contract work is
performed a copy of all payrolls to the EPA if the agency is a party to the contract, but if
the agency is not such a party, the contractor will submit the payrolls to the applicant,
sponsor, or owner, as the case may be, for transmission to the recipient who will maintain
the records on behalf of EPA. The payrolls submitted shall set out accurately and
completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(i),
except that full social security numbers and home addresses shall not be included on
weekly transmittals. Instead the payrolls shall only need to include an individually
identifying number for each employee (e.g., the last four digits of the employee's social
security number). The required weekly payroll information may be submitted in any form
desired. Optional Form WH-347 is available for this purpose from the Wage and Hour
Division Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor
site. The prime contractor is responsible for the submission of copies of payrolls by all
subcontractors. Contractors and subcontractors shall maintain the full social security
number and current address of each covered worker, and shall provide them upon request
to the EPA if the agency is a party to the contract, but if the agency is not such a party,
the contractor will submit them to the recipient for transmission to the EPA, if requested
by EPA , the contractor, or the Wage and Hour Division of the Department of Labor for
purposes of an investigation or audit of compliance with prevailing wage requirements. It



is not a violation of this section for a prime contractor to require a subcontractor to
provide addresses and social security numbers to the prime contractor for its own records,
without weekly submission to the recipient.

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,”
signed by the contractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be
provided under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information
is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such
information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly wages
earned, without rebate, either directly or indirectly, and that no deductions have been
made either directly or indirectly from the full wages earned, other than permissible
deductions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates
and fringe benefits or cash equivalents for the classification of work performed, as
specified in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section
231 of title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph
(@)(3)(i) of this section available for inspection, copying, or transcription by authorized
representatives of the EPA or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the contractor
or subcontractor fails to submit the required records or to make them available, the
Federal agency may, after written notice to the contractor, sponsor, applicant, or owner,
take such action as may be necessary to cause the suspension of any further payment,
advance, or guarantee of funds. Furthermore, failure to submit the required records upon
request or to make such records available may be grounds for debarment action pursuant
to 29 CFR 5.12.

(4) Apprentices and trainees—
(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate

for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department of



Labor, Employment and Training Administration, Office of Apprenticeship Training,
Employer and Labor Services, or with a State Apprenticeship Agency recognized by the
Office, or if a person is employed in his or her first 90 days of probationary employment
as an apprentice in such an apprenticeship program, who is not individually registered in
the program, but who has been certified by the Office of Apprenticeship Training,
Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to
be eligible for probationary employment as an apprentice. The allowable ratio of
apprentices to journeymen on the job site in any craft classification shall not be greater
than the ratio permitted to the contractor as to the entire work force under the registered
program. Any worker listed on a payroll at an apprentice wage rate, who is not registered
or otherwise employed as stated above, shall be paid not less than the applicable wage
rate on the wage determination for the classification of work actually performed. In
addition, any apprentice performing work on the job site in excess of the ratio permitted
under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. Where a contractor is performing
construction on a project in a locality other than that in which its program is registered,
the ratios and wage rates (expressed in percentages of the journeyman's hourly rate)
specified in the contractor's or subcontractor's registered program shall be observed.
Every apprentice must be paid at not less than the rate specified in the registered program
for the apprentice's level of progress, expressed as a percentage of the journeymen hourly
rate specified in the applicable wage determination. Apprentices shall be paid fringe
benefits in accordance with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits, apprentices must be paid the full
amount of fringe benefits listed on the wage determination for the applicable
classification. If the Administrator determines that a different practice prevails for the
applicable apprentice classification, fringes shall be paid in accordance with that
determination. In the event the Office of Apprenticeship Training, Employer and Labor
Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval
of an apprenticeship program, the contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate for the work performed until an
acceptable program is approved.

(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work
at less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and
Training Administration. The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall be
paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the Administrator of the Wage
and Hour Division determines that there is an apprenticeship program associated with the
corresponding journeyman wage rate on the wage determination which provides for less



than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee
rate who is not registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less than the applicable wage
rate on the wage determination for the classification of work actually performed. In
addition, any trainee performing work on the job site in excess of the ratio permitted
under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event the Employment and
Training Administration withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and
journeymen under this part shall be in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the
clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the (write in
the name of the Federal agency) may by appropriate instructions require, and also a
clause requiring the subcontractors to include these clauses in any lower tier subcontracts.
The prime contractor shall be responsible for the compliance by any subcontractor or
lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may
be grounds for termination of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and
5 are herein incorporated by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards
provisions of this contract shall not be subject to the general disputes clause of this
contract. Such disputes shall be resolved in accordance with the procedures of the
Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning
of this clause include disputes between the contractor (or any of its subcontractors) and
EPA, the U.S. Department of Labor, or the employees or their representatives.

(10) Certification of eligibility.

(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm
ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-
Bacon Act or 29 CFR 5.12(a)(1).



(if) No part of this contract shall be subcontracted to any person or firm ineligible for
award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C.
1001.



BUY AMERICAN REQUIREMENTS

It is the responsibility of the contractor to certify to the recipient of the ARRA funding
that all of the iron, steel, and other manufactured goods used as construction material in
the project are produced or manufactured in the United States.

Note: The EPA is granting a nationwide waiver of the Buy American requirements of
ARRA Section 1605 under the authority of Section 1605(b)(1) (public interest waiver)
for de minimis incidental components of eligible water infrastructure projects funded by
ARRA. This action permits the use of non-domestic iron, steel, and manufactured goods
when they occur in de minimis incidental components. The de minimis incidental
component wavier is for the miscellaneous, generally low-cost components of ARRA
funded projects (nuts, bolts, other fasteners, etc.) where such components comprise no
more than five percent of the total cost of the materials used in the project. This wavier is
NOT for high-cost components such as pipe, tanks, pumps, motors, and treatment process
equipment, etc.

Under the following conditions, a waiver may be granted for non American made
components; however, it is the responsibility of the recipient of the ARRA funds of the
project to contact EPA directly to request a waiver to the "Buy American" requirements.
Waiver applicants should submit requests to the Regional EPA Office via:
region8waiver@epa.gov.

e Applying "Buy American" is inconsistent with Public interest.

e US iron, steel, and manufactured goods are not produced in sufficient and
reasonably available quantities or of satisfactory quality.

e Inclusion of US iron, steel and manufactured goods will increase the cost of the
overall project by greater than 25%.

None of the funds appropriated or otherwise provided by the Recovery Act may be used
for a project for the construction, alteration, maintenance, or repair of a public building or
public work unless all of the iron, steel, and other manufactured goods used as
construction material in the project are produced or manufactured in the United States.

Domestic construction material means an unmanufactured construction material mined or
produced in the United States; or a construction material manufactured in the US.
Foreign construction material means a construction material other than a domestic
construction material.

Manufactured construction material means any construction material that is not
unmanufactured construction material.

Steel means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent
carbon, and may include other elements.

Unmanufactured construction material means raw material brought to the construction
site for incorporation into the building or work that has not been processed into a specific
form and shape; or combined with other raw material to create a material that has
different properties than the properties of the individual raw materials.
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GENERAL GUIDELINES FOR EMBLEM AND LOGO
APPLICATIONS

Variations and Usage:

There are two approved “marks” associated with the ARRA. To preserve the integrity of
the ARRA emblem and logomark, make sure to apply them correctly. Altering, distorting
or recreating the “marks” in any way weaken the power of the image and what it
represents. Layout and design of signs and communication materials will vary, so care
must be taken when applying the emblem or logomark.

Primary Emblem

All projects which are funded by the ARRA should display signage that features the
Primary Emblem throughout the construction phase. The signage should be displayed in a
prominent location on site. Some exclusions may apply. The Primary Emblem can also
be displayed on signs at events or conferences associated with the ARRA or the
individual projects funded by the ARRA.

The Primary Emblem should not be displayed at a size less than 6 inches in diameter.

Horizontal Logomark

&® RECOVERY.GoV

An alternate variation of the emblem exists for use in press releases and other online or
offline communications. It should be used to brand the communications piece, but not in
reference to the Primary Emblem usage.

Color:
All colors in the ARRA logos have precise color references, shown in the color

specifications chart below. Always use the exact color values listed. Do not use screens
or tints of any of the colors for any part of the logo. The CMYK values should be used



for print applications. The RGB and HEX# values should be used for on-screen
applications.

COLOCR CMYEK RGE HEX#

Bl Navy 00 / 00 / 00/ 00 0/51/102 003366

Il R-d 30/100/100/50 102/0/0 660000

Bl Green 65/25/100/7 103/ 144 / 62 67903E

Bl Light Blue 67/37/6/00 89 /141 /192 598DCO
Clear Space:

The clear space is shown as the value “X” in this exhibit. The minimum clear space must
always be at least “X” on all sides of the logo. Whenever possible, increase the amount of
clear space.
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For information regarding this document, please email:
recoveryquestions@gsa.gov




